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Statement of Case.

An action was brought by the appellant filing hivS

complaint in the District Court for the Territory of

Alaska, Third Division, on June 24, 1916, which com-
plaint is substantiallv as follows:



I.

That at all the times hereinafter stated, the de-

fendant was and now is a corporation organized
and existing under and by virtue of the laws of
thj^ State of Washington, doing business and
owning property within the Third Division of
the Territorv of Alaska.

II.

That on the 29th day of April, 1915, the de-

fendant connnenced an action against the plain-

tiff, and others, in the above court, which court

had jurisdiction of said action, entitled "ALAS-
KA NORTHERN RAILAVAY COMPANY, a

corporation, Plaintiff, versus ALASKA CEN-
TRAL RAILWAY COMPANY, a corporation,

TANANA CONSTRUCTION COMPANY, a

corporation, JOHN E. BALLAINE, FRANK L.

BALLAINE, and others. Defendants", said

cause being numbered on the docket of said court

No. 720 ; that thereafter such proceedings in said

action were had and done that after due trial a

decision was rendered, upon the merits, on No-
vember 1st, 1915, at a special term of said court

then and there held at Seward, Alaska, in favor

of plaintiff in this action, one of the defendants

therein; and against the defendant corporation

herein, plaintiff therein ; that thereafter, on No-
vember 9th, 1915, judgment was duly rendered,

in accordance with the decision of said court, in

favor of this jDlaintiff, and another, and against

the defendant corporation ; that numerous exten-

sions of time were, by the court, granted to said

defendant (plaintiff in said action) in which to

prepare, serve and file its Bill of Exceptions

upon plaintiif in this action, (one of the defend-

ants, as aforesaid, in said cause) ; that, however.



said defendant corporation has failed, within the

time allowed, or at all, to so prepare, serve and
file such Bill of Exceptions, and said cause has

wholly terminated in favor of plaintiff.

III.

That in so bringing and prosecuting said ac-

tion the defendant acted maliciously and without
probable cause.

IV.

That in connection with said action the de-

fendant wrongfull}^ maliciously and without
probable cause, filed in the office of the United
States Commissioner and Ex-officio Recorder
for Kenai Precinct of said Third Division, at

Seward, a notice of Us pendens, whereby plain-

tiff was prevented from selling and disposing of

extensive real property holdings owned by him
in the said Town of Seward, Alaska.

V.

That by means of the premises plaintiff was
compelled to pay and did pay large sum^s of

mone}^ in the preparation for trial and in the de-

fense of said action, so, as aforesaid, brought
maliciously and without probable cause; was
compelled to devote and did devote several

months' time in the preparation of said cause
for trial at great personal sacrifice ; has become
indebted in large sums of money for counsel fees

in the defense of said action ; has been deprived
of the right to sell or otherwise dispose of ex-

tensive real property holdings owned by him at

a period of time when such holdings had largely

and greatly increased in marketable value, and



has been otherwise injured in his good name and
reputation, all to the damage of plaintiff in the

sum of One Hundred and Fifty Thousand and
no/100 Dollars ($150,000.00).

WHEREFORE, plaintiff, FRANK L. BAL-
LAINE, pravs judgment against the defendant,

ALASKA NORTHERN RAILWAY COM-
PANY, a corporation, in the sum of ONE HUN-
DRED FIFTY THOUSAND AND NO/100
DOLLARS ($150,000.00), damages, and for all

proper costs and disbursements herein.

Thereafter on the 23rd day of October, 1916, the.

defendant, Alaska Northern Railway Company, filed

its answer, substantially as follows:

I.

Referring to Paragraph One of Plaintiff's

complaint herein, defendant admits that it was
and now is a corporation organized and existing

under and by virtue of the laws of the State of

Washington, doing business within the Third

Division of the Territory of Alaska, but denies

generally the balance of said Paragraph One of

said complaint and alleges that the property in

the name of said defendant within the Third Di-

vision of the Territory of Alaska is owned by the

United States of America.

11.

Referring to Paragraph Two of plaintiff's

complaint defendant admits the same.
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III.

Referring to Paragraph Three of Plaintiff's

complaint defendant denies generally each and
ever}^ allegation contained in said Paragraph
Three of said complaint.

IV.

Referring to Paragraph Four of plaintiff's

complaint defendant denies generally each and
every allegation contained in said Paragraph
Four of plaintiff's complaint.

V.

Referring to Paragraph Five of plaintiff's

complaint defendant denies generally each and
every allegation contained in said Paragraph
Five of plaintiff's complaint.

And for an affirmative defense to plaintiff's com-

plaint defendant alleges as follows:

I.

That the defendant as alleged in Paragraph
Two of the plaintiff's complaint herein com-

menced an action, on the 29th day of April, 1915,

against the plaintiff herein and others in the

above entitled court, entitled ''Alaska Northern
Railway Company, a corporation, plaintiff, vs.

Alaska Central Railway Company, a corpora-

tion, Tanana Construction Company, a corpora-

tion, John E. Ballaine, Frank L. Ballaine, et al.,

defendants", said case being numbered on the

docket of said court No. 720.



That the defendant, b}^ its trustees and offi-

cers, before making and filing said complaint
consulted and sought the advice of its attorneys,

Thomas C. West, George H. Patrick and AV/ J.

Boland and after a full, frank and truthful state-

ment of the facts in said case to said attorneys,

the defendant was advised bv said attorneys that

there was a good and sufficient and probable

cause of action and sufficient ground for bring-

ing said action in said court, and that said attor-

neys George H. Patrick and W. J. Boland each

advised the trustees of said defendant that it

was necessary to bring said action against said

plaintiff to protect the interest of said defend-

ant in the townsite of Seward, Territory of

Alaska, in regard to which said action was
brought and that unless said trustees brought
such action they would run serious risk of being

held personally liable by the bondholders and
shareholders of said defendant, and said trus-

tees of said defendant believing in said advice

and acting in accordance therewith brought said

suit as aforesaid on the 29tli day of April, 1915.

WHEREFORE defendant pra^^s to be hence

dismissed with its costs and disbursements

herein.

Thereafter on the 6th day of December, 1916,

plaintiff filed his reply to the affirmative matter in

the answer of the defendant, the Alaska Northern

Railway Company, substantially denying all the ma-

terial allegations of affirmative matter of defend-

ant's answer.

Thereafter, on the 23rd day of October, 1916, the

United States of America, intervenor and defendant



in error, obtained an order granting leave to inter-

vene, and on the same date filed its complaint in in-

tervention snbstantially as follows:

Leave of the Court to intervene in the above

entitled action having been granted, comes now
the United States of America by and through

William N. Spence, United States Attorney for

the Third Division of the Territory of Alaska,

acting under the authority and by the direction

of the Attorney General of the United States,

and for cause of action and ground of interven-

tion in the above entitled action alleges the fol-

lowing facts

:

I.

Under and bv virtue of an Act of Congress of

the United States entitled "An Act to Authorize

the President of the United States to Locate,

Construct and Operate Railroads in the Terri-

tory of Alaska, and for Other Purposes", which

said act was approved March 12, 1914, Franklin

K. Lane, Secretary of the Interior of the United

States, acting by authority of the President of

the United States and for and in behalf of the

United States, entered into a written agreement

on the 6th day of April, 1915, with W. E. Sta-

vert, F. G. Jemmett and W. J. Boland, as a com-

mittee for the management of the Alaska Cen-'

tral Syndicate acting under an agreement dated

September 14, 1909, together with certain other

parties thereto, including International Assets

Limited, a corporation organized under the laws

of the Province of Ontario, Canada, and Geoff-

rey T. Clarkson, as holder of a charge against

certain deposited securities of the Alaska North-

ern Railway Company, therein mentioned as
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trustee; also the Canadian Bank of Commerce
and the American Security & Trust Company, a

corporation organized under the laws of the

District of Columbia ; and supplementary to said

agreement and said Franklin K. Lane, Secre-

tary of the Interior of the United States, acting

by the authority of the President of the United

States made a further agreement with said par-

ties on the 12th day of August, 1914.

II.

That said agreements were made and entered

into for the purchase of the railway and real

and personal property of the Alaska Northern
Railway Company situate in the Territory of

Alaska and all the stocks and bonds of said cor-

IDoration and for the purpose of vesting the en-

tire conti'ol, possession and ownership of all the

'Stocks and bonds, railway and real and personal

property in the United States of America. That
both of said agreements, however, expressly ex-

cluded from the purchase made by the United
States of America from the Alaska Northern
Railway Company any claims of the Alaska
Northern Railway Company or of the vendors in

said agreement against any person or persons

whomsoever with reference to the title of the

Seward to^aisite, otherwise known as United
States Surveys 726, North and South, of all ol

which facts plaintiff had due notice.

III.

That the United States of America has paid

all the sums of money mentioned in said agree-

ments and is now the owner and holder of all of

the property set forth and mentioned in said
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agreements and is the bona fide purchaser and

holder of the same, and that the purchase price

paid therefor was the full and reasonable value

thereof.

IV.

That the management of the Alaska Northern

Railway Company and of its properties is now
in charge of the officers and agents of the United

States of America and is entirely controlled by

them for and on behalf of the United States of

America, and that the former owners of the said

Alaska Northern Railway Company have no in-

terest in said Alaska Northern Railway Com-

pany or its railway or properties or its stocks

and bonds,

V.

That said United States of America never at

any time had any interest or right of title in the

litigation commenced by the said defendant

Alaska Northern Railway Company on April 29,

1915, against the plaintiff Frank L. Ballaine and

others and that said litigation was commenced

and prosecuted after the United States of Amer-

ica had entered into the first agreement herein

referred to. That said suit was instituted, com-

menced and prosecuted solely for and in behalf

of the folder trustees and owners of the Alaska

Northern Railway Company and the interests

represented by them.

WHEREFORE intervening plaintiff prays

that the complaint of the plaintiff be dismissed.

Thereafter on the 25th day of November, 1916, the

plaintiff filed his demurrer to the complaint in in-

tervention.
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Thereafter on tlie 2nd day of August, 1917, the

Court entered its order overruling said demurrer.

Thereafter on the 12th day of November, 1917,

plaintiff filed his amended answer by wa}" of affirma-

tive defense to the complaint in intervention, substan-

tially as follows

:

I.

That the defendant, Alaska Northern Railway
Company, was at all times in plaintiff's com-
plaint stated and now is a corporation organized
and existing under and by virtue of the laws of

the State of Washington, constructing, operat-

ing and maintaining a railroad within the Third
Division of the Territory of Alaska, maintains
its corporate organization and existence and has
complied with the laws of the Territory of

Alaska relative to the doing business in Alaska
of foreign corporations.

II.

That the intervenor. United States of Amer-
ica, before making to the defendant corporation,

pa^TQent for its property and assets, had full

knowledge by and through its Secretary of the

Interior, Franklin K. Lane, of the claim of this

plaintiff against said defendant corporation for

damages as in plaintiff's complaint set forth and

that this action of plaintiff was instituted in

the courts of the Territory of Alaska prior to the

final pajTnent made by the intervenor for such

stock and bonds of the' defendant corporation as

were purchased by the Government.
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III.

That said intervenor through its proper offi-

cers and agents required of the committee of the

bondholders of the defendant corporation, a
bond with good and sufficient sureties to indem-
nify it from loss or damage by reason of the in-

stitution and prosecution by the Alaska Northern^

Railway Company of a suit against this plain-

tiff, the subject matter of which concerned the

ownership of the lands embraced in the Seward
townsite.

IV.

That the intervenor has not and is not now ex-

ercising any of the rights or attributes of sov-

ereignty in the conduct, operation, construction

and maintenance of the Alaska Northern Rail-

way and purchased and acquired the assets of

said corporation subject to the unliquidated

claim and demand of jDlaintiff caused by reason
of the wrongful and malicious acts of the officers

and directors of said defendant corporation at a

time when said assets were under option to said

intervenor, which wrongful and malicious acts

of the officers and directors of the defendant
corporation said intervenor permitted and ac-

quiesced in, having authorized such suit relative

to the ow^nership of the land embraced in the.

Seward townsite to be instituted and prosecuted

in the name of said defendant corporation to the

damage and loss of this plaintiff, as in his com-
plaint in this action set forth.

WHEREFORE plaintiff prays judgment dis-

missing the complaint in intervention.

Thereafter on the 12th day of November, 1917, the

United States of America filed its demurrer to the

affirmative matter in said amended answer and
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thereafter the court on the 12th day of November,

1917, sustained said demurrer of the intervenor.

Thereafter on the 3rd day of December, 1917, the

court entered its judgment as follows:

This matter coming on to be heard upon mo-
tion of William A. Munly, United States Attor-

ney and attorney for the United States of Amer-
ica, intervenor herein, for the dismissal of the

plaintiff's complaint filed herein; L. V. Ray, at-

torney for the plaintiff having heretofore ap-

peared herein and after the court had sustained

the demurrer of the United States of America,
intervenor herein, to the amended answer by way
of affirmative defense of the plaintiff to said in-

tervenor 's complaint, said attorney for the plain-

tiff announced in open court that the plaintiff

declined to plead further herein, and it appear-

ing to the court that the United States of Amer-
ica has filed its complaint in intervention herein

setting forth that said United States of America
is owner of the Alaska Northern Railway Com-
pany, the defendant herein, and that said United
States of America is the real party defendant
herein ; and it appearing that the plaintiff herein

has filed its amended answer by way of affirma-

tive defense herein, and that said intervenor ha^

heretofore filed its demurrer to said amended an-

swer and that said demurrer has been heretofore

sustained by the Court ; and it appearing to the

Court that said plaintiff has declined and now
declines to plead further to said complaint in

intervention ; and it appearing to the Court that

plaintiff's action is one sounding in tort and the

real party defendant is the United States of

America as aforesaid and the court is without

jurisdiction to proceed further in this cause ; and
the court being fully advised in the premises

;



13

It is therefore ordered and adjudged that the

plaintiff's complaint be and the same is hereby
dismissed; to all of the above order and judg-
ment thereon the plaintiff excepts, and said ex-

ception is allowed by the Court.

QUESTIONS INVOLVED.

1. The right of the United States of America to

intervene in said action.

2. The right of the court to render the judgment

herein dismissing said action on the ground set forth

in the complaint in intervention of the United States

to the effect that the United States was the real party

defendant in interest, and as plaintiff's action was

one of tort, the court was without jurisdiction to pro-

ceed with said case.

POINTS AND AUTHORITIES.

I.

The right to intervene on the part of the United

States.

The statute of Alaska on the right of intervention

is found in Section 873 of the Compiled Laws of

Alaska, and reads as follows:

Sec. 873. Any person may, before the trial,

intervene in an action or proceeding, who has an
interest in the matter of litigation, in the suc-

cess of either of the parties or an interest against

both. An intervention takes place when a third
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person is permitted to become a party to an ac-

tion or proceeding, either by joining the plain-

tiff in claiming what is sought by the complaint,

or by uniting with the defendant in resisting the

claims of the plaintiff, or by demanding any-

thing adversely to both the plaintiif and the de-

fendant, and is made by complaint setting forth

the ground upon which the intervention rests,

tiled by leave of the court and served upon the

j)arties to the action or proceeding who have not

appeared, and upon the attorneys of the parties

who have appeared, who may answer or demui'

to it as if it were an original complaint.

The Alaska 'Statute is an exact copy of the Califor-

nia statute. (California Code of Civil Procedure,

Section 387). California authorities hold that the

order allowing intervention may be made ex parte.

Spanagel v. Beay, 47 Cal. 608

;

Kimhall v. Bicliardson & Kimhall Co., Ill

Cal. 396, 43 Pac. 1111.

If there is any objection for irregularities of serv-

ice it is elementary that a general appearance made

by the plaintiff in filing the demurrer to the interven-

tion complaint waives any such objection.

-3 Cyc. 523 and authorities cited.

Complaint in intervention shows that the United

States is the real party defendant and has an interest

in the matter in litigation and in the success of the

defendant, one of the parties, in accordance with

the requirements of SecH:ion 873 of the Compiled

Laws of Alaska of 1913. In such case it is held in
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Hohinson v. Crescent City Transportation
Company, 93 Cal. 316, 28 Pac. 950,

that the right to intervene is not limited to any par-

ticular kind or class of cases but is general in actions

in tort as well as in any other actions.

See also

:

McAllen v. Hodge (McAllcn, Intervenor), 99
K W. 424;

Wohlwend v. Case Tliresliing Machine Co.,

44N. W. 517;

Coffey V. Greenfield, 55 Cal. 382;

3Iorey v. Lett et ah, 31 Pac. 857;

Bosenhcrg v. Salomon, 38 N. E. 982.

But irrespective of the Alaska statute authorizing

intervention, the United States is entitled to inter-

vene where its interests are to be protected.

The Exchange, 7 Cranch, 116, 147;

Stanley v. Schtvalby, 147 U. S. 513;

Percy Summer Club v. Astle et al., 110 Fed.

486, and cases cited.

II.

AVhere a complaint states substantial facts which

constitute a cause of action or if it can be inferred

by reasonable intendment from the matter set forth

it will be sufficient in the absence of a motion to make

more definite and certain, notwithstanding imperfec-

tions of form or the omission of specific allegations.

Shea V. Nilima, 133 Fed. 209.
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III.

The United States is the real party defendant in

this case, as the facts alleged in the complaint in

intervention, which are admitted by the plaintiff in

error, show, and the United States cannot be sub-

jected to an action of this character as it has not given

congressional authority to do so.

Hagood v. Southern, 117 U. S. 52;

Murra/y v. Wilson Distilling Co., 213 U. S. 169

;

Smith V. Reeves, 178 U. S. 438.

IV.

The immunit}^ of a State from suit or action, ex-

cept when consented to by the State, is the same as

that of the United States, the immunity in each case

being founded on sovereignty and the cases holding

a State to be immune have therefore like application

to the United States.

Cunningham v. Macon cC* Brunswick B. Co.,

109 U. S. 446, 451

;

Hans V. Louisiana, 134 U. S. 17;

Kawananakoa v. Pohjhlank, 205 U. S. 353.

V.

The United States has not permitted or given con-

sent to be sued in any matter sounding in tort.



17

Federal Statutes Annotated, Supplement 1912,

page 202

;

Schillinger v. United States, 155 U. S. 167;

Peahody v. United States, 231 U. S. 539;

Harieij v. United States, 198 U. S. 229;

Rnssell v. United States, 182 U. S. 516;

Bighy v. United States, 188 U. S. 406;

Gibbons v. United States, 75 U. S. (8 Wall.)

269, 275 ; 39 Cyc. page 748.

VI.

A State or the United States cannot be sued in re-

gard to its property even if it goes into a private un-

dertaking.

Cimningliam v. Macon & Brunswick B, Co.,

109 U. S. 446;

Christian v. Atlantic d North Carolina By.,

133 U. S. 233;

Murray v. Wilson Distilling Co., 213 U. S. 151

;

Be Ayers, 123 U. S. 443.

VII.

The United States as the owner in possession of

property cannot be interfered with behind its back.

Goldberg v. Daniels, 231 U. S. 222

;

International Postal Supply Co. v. Bruce, 194
U. S. 601;

Oregon v. Hitchcock, 202 U. S. 69

;

Nagginah v. Hitchcock, 202 U. S. 473;

Belknap v. Schild, 161 U. S. 10.



18

VIII.

Suing for the property of the United States is

•suing the United States.

Stanley v. ScJmalhy, 147 U. S. 508

;

Belknap v. ScMU, 161 U. S. 17;

United States v. Clark, 8 Peters 436.

IX.

An action to recover a money judgment is the same

as a suit against its property where a State or the

United States would be obliged to pay it.

Smith V. Reeves, 178 U. S. 438;

Kaivananahoa v. Polyhlank, 205 U. S. 353.

X.

When is the government acting in its sovereign

capacity "? Suits may be maintained by the Govern-

ment in its own courts when it has a proprietary and

pecvmiary interest in the result and also when it is

necessary in order to enable it to discharge its obli-

gations to the public. In the former cases it has all

the privileges and rights of a sovereign.

United States v. Am. Bell Telephone Co.,

167 U. S. 265;

United States v. Beehe, 127 U. S. 338.
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XI.

All the property of the United States is held for

public purposes, and the property held by its agency

in this ease is for a public purpose, and entitled to

the immunities secured to the sovereign authority.

United States v. Insley, 130 U. S. 265;

Van BrocMin v. State of Tennessee, 117 U. S.

151.

XII.

The Act of March 12, 1914, authorizing the Presi-

dent of the United States "to locate, construct and

operate railroads in the Territory of Alaska and for

other purposes,
'

' by its very terms show that its pur-

poses are authorized under the constitution and that

they are for public purposes and not for private pur-

poses, and that the United States is not therefore

embarking in a private enterprise and abandoning

its sovereign functions. That Act, in Section 1, 38

Stat. L. 306, says that the railroads are to be oper-

ated for the settlement of public lands, and "to pro-

vide for the transportation of coal for the Army and

Navy, transportation of troops, arms, munitions of

war, the mails and for other governmental and public

uses." That Act further authorizes the President

"to purchase, condemn, or otherwise acquire upon

such terms as he may deem proper any other line

or lines of railroad in Alaska which may be neces-

sary to complete the construction of the line or lines
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of railroad designated or located by liim," and fur-

ther on the Act declares: "That it is the intent

and purpose of Congress to authorize and empower

the President of the United States, and he is hereby

fully authorized and empowered, through such

officers, agents, or agencies as he may appoint or

employ, to do all necessary acts and things in addi-

tion to those specially authorized in this Act to enable

him to accomplish the purposes and objects of this

Act."

XIII.

That the Government has full power to engage in

the work of constructing a railroad or canal has been

fully settled.

Wilson V. Shaw, 204. JJ. S. 33;

California v. Pacific B. Co., 127 U. S. 1, 39;

Pacific Railroad Removal Cases, 115 U. S. 1,

14,18;

Luxton V. North River Bridge Co., 153 U. S.

525.

ARGUMENT.

RIGHT OF THE UNITED STATES TO
INTERVENE.

As will be seen by an examination of the pleadings,

this appeal arises out of an action for alleged ma-

licious prosecution brought by the plaintiff, Frank L.

Ballaine, against the Alaska Northern Railway Com-
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pany, a cori^oration, defendant in the District Court

for the Territory of Alaska, Third Division, in which

damages to the extent of $150,000 were sought to be

recovered by the plaintiff, on account of an action

brought by tlie defendant herein on April 29, 1915,

against the plaintiff and others, in which action a

judgment was entered adversely to the defendant

herein on November 9, 1915, and wiiich action the

plaintiff herein alleges was brought maliciously and

without probable cause and by which and the filing

of a lis pendens in connection therewith the plaintiff

alleges he was prevented from selling extensive real

property holdings owned by him in the Town of

Seward, Alaska, and by which he was compelled to

pay large sums of money in preparation for trial and

defense thereof. In the present case, the United

States having obtained an order therefore ex parte,

filed its complaint in intervention, alleging that under

and by virtue of the provisions of an Act of Congress

approved March 12, 1914, the United States became

by purchase for full value in the entire control, pos-

session and ownership of all the property of the

Alaska Northern Railway Company and that man-

agement of said Company was entirely in the charge

of the officers and agents of the United States of

America, that the former owmers of the Alaska North-

ern Railway Company have no interest in said com-

pany, its properties, stocks or bonds. It is further

set forth in said complaint in intervention that the
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United States never had any interest, right or title

in the litigation brought on April 29, 1915, by the

Alaska Northern Railway Company against the plain-

tiff herein, Frank L. Ballaine and others, that said

litigation was expressly excluded from the purchase

by the United States of the Alaska Northern Railway

'Company, that the plaintiff had knowledge thereof^

and that the former litigation, commenced as afore-

said, on April 29, 1915, was prosecuted solely for and

in behalf of the former trustees and owners of the

Alaska No.rthern Railway Company and the in-

terests represented by them. All these allegations

made in the comj^laint in intervention are not denied

by the plaintiff and therefore stand as admitted.

The first minor point raised by the appeal is the

right of such intervention hj the United States and

the obtaining of the same by an ex parte order. Sec-

tion 873 of the Compiled Laws of Alaska of 1913 fur-

nishes the authority for the allowance of an inter-

vention and is as follows:

Sec. 873. Any person may, before the trial,

intervene in an action or proceeding, who has an

interest in the matter of litigation, in the success

of either of the parties or an interest against

both. An intei^Tution takes places when a third

person is permitted to become a party to an ac-

tion or proceeding, either by joining the plain-

tiff in claiming what is sought by the complaint,

or by miiting with the defendant in resisting the.

claims of the plaintiff, or by demanding anything

adversely to both the plaintiff and the defend-



23

ant, and is made by complaint setting forth the

ground upon which the intervention a*ests, filed

by leave of the Court, and served upon the par-

ties to the action or proceeding who have not ap-

peared, and upon the attorneys of the parties

Avho have appeared, who may answer or demur
to it as if it were an original complaint.

It will be seen that the intervention in the present

case is made by a complaint setting forth the grounds

upon which the intervention arises, filed by leave

of the Court and served upon the parties to the ac-

tion or proceeding.

The Alaska statute, we can say from a personal ex-

amination and comparison made, is an exact copy

of the statute of California, (California Code of Civil

Procedure, Section 387.) And the California authori-

ties hold that the order allowing intervention may be

made ex parte.

Spanagel v. Reay, 47 Cal. 608

;

Kimball v. Ricliardson-KimhaU Co., Ill Cal.

396, 43 Pac. 1111.

If there were any grounds for objection for any

irregularities of service, however, it is elementary

that the general appearance made by the plaintiff in

filing a demurrer to the intervention complaint

waived any such objection. 3 Cyc. 523.



24

RIGHT TO INTERVENE IN CASE OF TORT.

It might be further claimed that the right of inter-

vention does not apply when the case is one in tort.

Our contention, l)owever, is that it applies in all kinds

of actions. Intervention was borrowed from the Civil

law and was unknown in the Common law and also

in the practice in equity. The Alaska statute, as we

have heretofore stated, is identical with the Cali-

fornia statute and is in all likelihood taken from it,

and decisions of the California Supreme Court will

be given great weight in the construction and inter-

pretation of our statute. The case that sustains

our position that an intervention may take place in

an action in tort is that of

Robinson v. Crescent City Transportation Co.,

93Cal. 316;28Pac. 950,

which holds that the right to intervene under the Cal-

ifornia Code is not limited to any particular kind or

class of actions but is general. That case was one of

an action for damages for trespass alleged to have

been conmiitted by the defendant in entering upon

plaintiff's land and in constructing and using a road-

way across the same, and it was held that one claim-

ing a grant of a right of way over the land from the

plaintiff and shows himself to be the real partj^ in

interest and the one by whose order and in whose

employ the tortious acts complained of were done has

the right to intervene. See also the cases of
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McAUen v. Hodge, 99 N. W. 424;

Wohlwend v. Case ThreasJdng Machine Co., 44
N. ^Y. 517,

which were all interventions in tortious actions. See

also the cases of

Morey v. Lett, 31 Pac. 857, and

Rosenberg v. Saloman, 38 N. E. 982.

in w^hich are discussed the scope and comprehensive-

ness of a statute of intervention similar to the Alaska

statute.

UNITED STATES HAS RIGHT TO INTER-
VENE UNDER GENERAL LAW.

Irrespective of the Alaska statute authorizing in-

tervention, the United States is entitled to intervene

in any case where it is necessary for the protection of

its interests.

The Exchange, 7 Oranch, 116, 147;

Stanley v. Schwalhy, 147 U. S. 513

;

Percy Summer Cluh v. Astle et al., 110 Fed.
486 and cases cited.

It will be seen therefore that the United States is

entitled both under general authority and by the

Alaska statute to present its claims and protect it^

interests in this case by way of intervention as has

been done.
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THE UNITED STATES IS THE REAL PARTY
DEFENDANT.

Coming now to the real matter in controversy we

wish to state that the purpose and object of the com-

plaint in intervention were to bring to the attention

of the Court that the United States of Amercia is

the real party defendant and in interest and that the

Alaska Northern Railway" Company as constituted

immediatel}^ before and ever since the present action

of the plaintiff was commenced is but an agent or

agency of the United States. If any judgment were

obtained in said action it would be against the United

States and it was necessary for the United States at

the stage of the proceedings at which the interven-

tion complaint was filed to take the course that it

did in order to prevent any liability from attaching

to its property. An examination of the complaint

in intervention will show that in pursuance of an

Act of Congress of the United States entitled ''An

Act to authorize the President of the United States

to locate, construct and operate railroads in the Ter-

ritory of Alaska, and for other purposes," approved

March 12, 1914, Franklin K. Lane, Secretary of the

Interior of the United States, acting by authority of

the President of the United States and for and in

behalf of the United States entered into a written

agreement A^dth the owners of the Alaska Northern

Railway Company on the 6th day of April, 1915, and
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a subsequent agreement with the same parties for the

purchase of the railway and rear and personal prop-

erty of the Alaska Northern Railway Company and

all the stocks and bonds of said company and for

the purpose of vesting the entire control, possession

and ownership of said companj^ in the United States

of America. Said agreements, however, expressly

excluded from said purchase any claims of the Alaska

Northern Railway Company or the vendors in said

agreements against any person or persons whomso-

ever with reference to the title to the Seward town-

site, otherwise known as the United States Survey

726, north and south, and it is particularly alleged

that the plaintiff had due notice of such facts.

It is further alleged in said complaint in inter-

vention that the United States of America has paid

all the sums of money mentioned in said agreements

and is now the ow^ner and holder of all the property

set forth and mentioned in said agreements and is the

bona fide purchaser and holder of the same and that

the purchase price paid therefore was the full and

reasonable value thereof.

It is further alleged in said complaint in inter-

vention that the management of said Alaska North-

ern Railway Company and of its property is in

charge of the officers and agents of the United States

of America and is entirely controlled by them for
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and on behalf of the United States of America, and

that the former owners of said Alaska Northern Rail-

way Company have no interest in said company or

in its railway or properties or its stocks and bonds.

It is further alleged in said complaint in interven-

tion that the United States of America never at any

time had any interest or right or title in the litiga-

tion commenced by said defendant, Alaska Northern

Railway Company on April 29, 1915, against the

plaintiff, Frank L. Ballaine, and others, and that

said litigation was coimnenced and prosecuted after

the United States of America had entered into the

first agreement herein referred to and that said suit

was instituted, connnenced and prosecuted solely for

and in behalf of the former trustees and owners of

the Alaska Northern Railway Company and the in-

terests represented by them. The court's attention

is particularly directed to the fact that all of these

allegations made in the complaint in intervention

by the United States are admitted by the plaintiff

herein, as none of the allegations are denied in the

amended answer of the plaintiff.

An inspection of these allegations will therefore

convince the Court that said Alaska Northern Rail-

way Company is but an agency of the United States

and that the United States is the real pai-ty defend-

ant.
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If there are any imperfections or omissions of

statement all presumptions will be indulged in sup-

port of the complaint in intervention and of all its

intendments in the absence of a motion to make more

definite and certain.

See, Shea v. Nilima, 133 Fed. 209.

If the United States is therefore the real party

defendant it is not subject to an action such as was

commenced in the present case. In

Murray v. Wilson Distilling Company, 2]

3

U. S.,

commencing on page 168, there is a discussion of the

inability of a United States Court to proceed when

it is discovered that a state is the real party in in-

terest and that decision quotes from

Hagood v. Southern, 117 U. S. at page 87 as

follows

:

Though not nominally a party to the record,

it (The State) is the real and only party in

interest, the nominal defendants being the

officers and agents of the State, having no per-

sonal interest in the subject-matter of the suit,

and defending only as representing the State.

And the things required by the decrees to bo
done and performed by them are the very things
which, when done and performed, constitute a

performance of the alleged contract by the State.

The State is not only the real party to the con-

troversy, but the real party against vrhicli re-

lief is sought by the suit ; and the suit is, there-

fore, substantially within the prohibition of Ihe

Eleventh Amendment to the Constitution of
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the United States, whicli declares that ''The

judicial power of the United States shall not

be construed to extend to any suit in law or

equity commenced or prosecuted against one of

the United States by citizens of another State,

or b}" citizens or subjects of any foreign State.

In addition said case cites

CJiristian v. Atlantic & N. C. Bailroad, 133

U. S. 233,

and other cases to the same effect.

IMMUNITY FROM SUIT IS SAME WITH A
STATE AND THE UNITED STATES.

It is needless to say that the iimnunity of a State

from a suit or action except where permitted or con-

sented to by the State is the same as in the case

of the United 'States, the immjunity in each case

being based upon the principle of sovereignty and

the cases holding a State to be innnune from such

suit or action have therefore a like application to

the United States. "It may be accepted as a point

of departure unquestioned" said Mr. Justice Miller

in

Cunningham v. Macon & Brunsivich Railroad,

109 U. S. 446, 451,

"That neither a State nor the United States can be

sued as a defendant in an}^ court of this country

without their consent, except in the limited class of
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(>ases in which a State may be made a party in the

Supreme Court of the United States by virtue o£

the original jurisdiction conferred on this court by

the Constitution."

See also,

Hans v. Louisiana, 134 U. S. 17,

Kaivananakoa v. Pohjhlank, 205 U. S. 353.

THE UNITED STATES CANNOT BE SUED IN

TORT.

As this is an action in tort, being founded on an

alleged malicious prosecution, and as the complaint

in intervention has demonstrated that the United

States is the real party defendant, it is unquestioned

that such an action cannot be maintained. As was

said by Mr. Justice Davis in,

Nichols V. United States, 7 Wall. 126.

"Every government has an inherent right to pro-

tect itself against suits and if in the liberality of

legislation they are permitted it is only on such terms

and conditions as are prescribed by statute. The

principle is fundamental, applies to every sover-

eign power, and but for the protection which it

affords, the government would be unable to perform

the various duties for which it was created.
'

'
And in

Kawananakao v. PolyUank, 205 U. S. 353, Jus-

tice Holmes savs

:
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Some doubts have been exj)ressed as to tlio

source of the immunity of a sovereign power
from suit without its own permission, but the

answer has been public property since before

the days of Hobbes. (Leviathan, c. 26, 2.) A
sovereign is exempt from suit, not because of

any formal conception or obsolete theory, but
on the logical and practical ground that there

can be no legal right as against the authority

that makes the law on which the right depends.

"Car on pent bien recevoir loy d'autruy, mais
il est impossible par nature de se donner lov."

Bodin Republique, 1, c. 8. Ed. 1629, p. 132. Sir

John Eliot, De Jure Maiestatis, c. 3. Nemo suo

istatuto legatur necessitative. Baldus, De Leg.

et Const., Digna Vox (2d ed., 1496, fol. 51b. Eel.

1539, fol. 61).

For more than sixty j^ears after the adoption of

the Constitution no general provision was made by

law for determining claims against the United States

and in every act concerning the Court of Claims

Congress has defined the classes of daims which

might be made, the conditions on which they might

be presented and the effect to be given to the award.

The Act of February 24, 1855, was the first to estab-

lish the Court of Claims and there have been various

amendments since that time, the last general amend-

ment being found in Federal Statutes Annotated.

Supplement 1912, page 200. But no act of Congress

has conferred upon the Court of Claims or upon

any other tribunal jurisdiction against the United

States to redress in a case sounding in tort.



33

See,

SchilUnger v. United States, 155 U. S. 167;

Peahody v. United States, 231 U. S. 539;

Harley v. United States, 198 U. S. 229;

B^^ssen v. United States, 182 U. S. 516;

Bigly v. United States, 188 U. S. 406;

Gibbons v. United States, 75 U. S. (8 Wall.)

275;

39 Cyc, page 718.

THE UNITED STATES CANNOT BE SUED
INDIRECTLY.

The allegations of the complaint in intervention

having shown that the Alaska Northern Railway

Company is bnt an agency of the United States and

that the entire ownership, possesion and property

and management are in the United States through

its officers and agents, the United States cannot be

sued indirectly through the medium of its agency

where it cannot be sued by direct action.

As was said in

Goldberg v. Daniels, 231 U. S. 222,

Referring to the facts in that case, "The United

States is owner and in possession of the vessel. It

cannot be interfered with behind its back and as

it cannot be made a party, this suit must fail."

Belknap v, Schild, 161 U. S. 10;

International Postal Supply Co., v, Bruce,

194 U. S. 601;
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Oregon v. Hitchcock, 202 U. S. 60;

Naganah v. Hitchcock, 202 U. S. 473.

KIND OF ACTION AVILL NOT ALTER THE
PEINCIPLE.

While the form of the action in these cases hav-

ing been in mandamus, injunction and accounting,

the difference in the kind of action will not alter the

principle involved. As an illustration, the case of

Smitli V. Beeves, 178 U. S. 436,

Avas an action in which the relief sought was a judg-

ment against the defendant Reeves as Treasurer of

the State of California for the sum of $2,272.80

with interest and the costs of the action, in other

words an action at law for a mone}^ judgment and

not one in which any specific j)roperty was involved,

and the Court held that the action was not main-

tainable, on the ground that, though in form against

an officer of the State of California, it was in fact

against the State itself. While in that action it was

held that the sovereign State could not be sued,

because it had not given its consent, the same prin-

ciple is applicable to the United States in cases in

which it has not given Congressional consent or per-

mission to be used, as shown by former citations. It

would follow therefore that inasmuch as the United

States has not given its consent to be sued in any

case sounding in tori, the present action seeking a
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money judgment against the United States for an

alleged toil of its agency cannot be maintained.

Attention is directed to the fact that the case of

Smith V. Reeves, supra, arises from the jurisdiction

of the Circuit Court of Appeals for the Ninth Cir-

cuit, and this Circuit Court of Appeals, in

Smith V. RacUiffe, 87 Fed. 964,

passed on the question substantially as was held in

the Supreme Court.

CONSTITUTIONAL AUTHORITY FOR THE
CONSTRUCTION OF THE ALASKAN

RAILROAD.

The plaintiff herein seeks however to fasten lia-

bility upon the United States on the giround that

the United States in the construction and operation

of the Alaskan Railroad is not now exercising any

of the rights or attributes of sovereignty, as will be

seen by the amended answer by way of affirmative

defense interposed by said plaintiff to the complaint

in intervention of the United States. A demurrer

was interposed by the United States to this affirm-

ative defense of the plaintiff, which demurrer was

sustained by the Court.

This matter brings up the discussion of whether

the United States in the construction, operation and

maintenance of said Alaskan Railroad is exercising

a constitutional right and one in its capacity as a
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sovereign power. An inspection of the records of

Congress will show that a report, designated as Re-

port No. 9, was made on November 26, 1913, by

Mr. Houston from the Conmiittee on Territories to

accompany Honse of Representatives Bill 1739,

which was the bill authorizing the Alaskan Railroad,

in which report it was declared that

:

The Constitution gives Congress the power
and imposes upon it the duty "to provide for

the common defense and general welfare of the

United States.' Both of these duties justifies

the building of a railroad to supplj^ the Navy
with coal "to be located as to connect one or

more of the open Pacific Ocean harbors on the

southern coast of Alaska with navigable waters
in the interior of Alaska and with a coal field

or fields yielding coal sufficient in quality and
quantity for naval uses," as provided in the

reported bill.

That Congress has constitutional power to

grant ithe public lands and public moneys to

private corporations to aid them in constructing

railroads where the public use is involved, is no

longer open to question or doubt. In such cases

the public lands and public moneys are donated

outright and become the property of the cor-

porations assuming the obligations of railroad

construction and operation.

Conceding the power in Congress to donate

these public resources to corporations, where is

the limitation upon the power of Congress to

prevent it from creating a public agency and

expending the same resources through that

agency for the construction of the same railroad

for the same constitutional uses and retaining
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the title to the property in the United States?
Clearly no such limitations exist. We are thus
brought to the practical question. Why not
create such an agency in this peculiar Alaskan
case as was done in the case of the Panama
Canal and secure the construction of the rail-

road for constitutional uses, and retain the
property title to the railroad in the United
States instead of donating it to private corpora-
tions ?

In the debate on said bill held in the House of

Representatives on January 14, 1914, Mv. Wicker-

sham, the then Delegate from Alaska, in his remarks

on said bill spoke as follows:

Power of the United States to Construct and Operate

Railroads.

Another preliminary question arises touching
the power of the United States to locate, build
and operate a railroad in Alaska, even though
it is done out of the income from the sale of its
public lands.

^
Careful attention has been given to the con-

isideration of the power of Congress to enact the
legislation offered in the bill as reported. Sec-
tion 8, Article 1 of the Constitution provides
that

—

The Congress shall have power * * * to pro-
vide for the coimnon defense and general wel-
fare * * *

; to boraow money on the credit of the
United States * * *

; to regulate commerce
among the several States * * *

; to establish
post offices and post roads * * *

; to raise and
support armies * * *

; to provide and main-
tain a navy * ^ *

; to exercise authority over
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all places purchased * * *
; for the erection

of forts, magazines, a.Tsenals, dockyards and
other needful buildings * * *

; to make all laws

which shall be necessary and proper for car-

rying into execution the foregoing powers, etc.

Section 3, Article IV, also provides that

—

The Congress shall have power to dispose of

and make all needful rules and regulations 're-

specting the territory or other property belong-

ing to the United States.

Each of the foregoing clauses of the Consti-

tution gives warrant to some feature of the bill

and affords authority for the legislation pro-

posed.

The objects of this bill are the development of

the agricultural and mineral resources of

[Alaska, the settlement of the public lands in

Alaska, to provide transportation for coal for

the use of the Army and Navy, to establish post

roads, and transport the mails in Alaska.

Certainly it is late to raise the constitutional

question, for more than a century ago the United

States built the Cumberland Eoad, from the

Potomac to the Ohio, and paid the cost $8,000,-

000, out of the Public Treasury. Every Con-

gress passes a river and harbors bill appropri-

ating millions of dollars out of the General

Treasury for the improvement of rivers for the

transportation of freight—there is no difference

in principle between these river and harbor ap-

proportions and the one now suggested for build-

ing a railroad in Alaska, except that it is pro-

posed to pay for the road in Alaska out of its

public lands— just as was done in the building

of the land-grant roads in the Southern and
Western States and Territories. The Supreme
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Court of the United States had before it the
question arising out of the objection to the con-
stitutional power of the United States to build
the Panani,'a Canal, in the case of Wilson v.

SJiaw (204 U. S., 24-33), where the Court said:

''Again, plaintiff contends that the Govern-
ment has no power to engage anywhere in the
work of constructing a railroad or canal. The
decisions of this Court are adverse to this con-
tention In CaUfornia v. Pacific Railroad
Company (127 U. S., 1, 39) it was held:

" 'It cannot at the present day be doubted
that Congress under the power to regulate
conmierce among the several States, as well as
to provide for postal accommodations and
military exigencies, had authority to pass these
laws. The power to construct, or to authorize
individuals or corporations to construct, na-
tional highways and bridges from State to

State is essential to the complete control of in-

terstate commerce. Without authority in Con-
gress to establish and maintain such highways
and bridges it would be without authority to

regulate one of the most important adjuncts of
commerce. This power in former times was
exerted to a very limited extent, the Cumber-
land or National Road being the most notable
instance. Its exertion was but little called

for, as conrnierce was then mostly conducted
by water, and many of our statesmen enter-

tained doubts as to the existence of the power
to establish ways of communication by land.

But since, in consequence of the expansion
of the country, the multij^lication of its pro-
ducts, and the invention of railroads and loco-

motion by steam, land transportation has so

vastly increased, a sounder consideration of

the subject has prevailed and led to the con-
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elusion that Congress has plenary power over

the whole subject. Of course, the authority

of Congress over the Territories of the United

States and its power to grant franchises ex-

ercisable therein are, and ever have been, un-

doubted ; but the wider power was very freely

exercised and much to the general satisfaction,

in the creation of vast systems of .railroads

connecting the East with the Pacific, travers-

ing States as well as Territories, and emplo}^-

ing the agency of State as well as Federal cor-

porations. (See Pacific Railroad removal

cases, 115 U. S., 1, 14, 18.)
'

In Luxton v. North River Bridge Co. (153

U. S., 525, 529), Mr. Justice Gray, speaking

for the Court, said:

"Congress, therefore, may create corpora-

tions as appro^Driate means of executing the

powers of government, as, for instance, a bank
for the purpose of carrying on the fiscal oper-

ations of the United States or a railroad cor-

poration for the purpose of promoting com-
merce among the States. McCulJoch v. Mary-
land (4 AVheat., 316, 411, 422) ; Osborn v.

Bank of United States (9 Wheat., 738, 861,

873) ; Pacific Railroad Removal Cases (115

U. S. 1, 18) ; California v. Pacific Railroad (127

U. S., 1, 39) ; Congress has likewise the power,

exercised early in this century by successive

acts in the Cumberland or National Road from
the Potomac across the Alleghanies to the

Ohio, to authorize the construction of a public

highway connecting several states. See In-

diana V. United States (148 U. S., 148)."

See also MonogahSa Navigation C, v.

United States (148 U. S., 312).
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These authorities recognize the ipower of
CoiigTi'ess to construct interstate highways. A
fortiori, Congress would have like power
within the Territories and outside of State
lines, for there the legislative power of Con-
gress is limited onl}^ by the provisions of Con-
stitution and can not conflict with the reserved
power of the States. Plaintiff recognizing
the force of these decisions, seeks to obviate
it by saying that the expressions w^ere obiter
dicta, but plainly they w^ere not. They an-
nounce distinctly the opinion of this court on
the questions presented and would have to be
overruled if a different doctrine were now an-
nounced. Congress has acted in reliance upon
these decisions in many ways, and any change
would disturb a vast volume of rights sup-
posed to be fixed; but w^e see no reason to

doubt the conclusions expressed in these opin-
ions, and adhen'e to them. The Court of ap-
peals was right, and its decision is affirmed."

There is, then, no doubt about the equal rights

of Alaska before the Constitution and the law
to the railway aid asked for in this bill, and no
doubt about the power of Congress to grant it.

Senator Ashurst in the Senate on December 8,

3913, spoke to the same tenor and purpose. It will

be seen therefore that there can be no question raised

of the constitutional power of Congress to construct,

operate and maintain the Alaskan railroad, and the

United States in the performance of such work is

strictly within the exercise of its sovereign authority

and acting in a sovereign capacity.
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THE ACT ITSELF SHOWS THE WORK IS

DONE IN A SOVEREIGN CAPACITY.

The fact may be further emphasized that the Act

of March 12, 1914, authorizing the President of the

United States to locate, construct and operate rail-

roads in Alaska and for other purposes, by its very

terms shows that the Government is not embarking

in a private enterprise and abandoning its sovereign

functions. That Act in Section 1, found on page 326

of Part One of Volume 38, United States Statutes

at Large, shows that the Alaska railroad is to be

operated for the settlement of public lands, "and to

provide for the transportation of coal for the Army

and. Na^y, transportation of ti'oops, arms, munitions

of war, the mails and for other governmental and

j)ublic uses." That Act on the same page thereof

further authorizes the President "to purchase, con-

demn or otherwise acquire upon such terms as he

may deem proper anj^ other line or lines of railroads

in Alaska which may be necessary to complete the

construction of the line or lines of railroads desig-

nated or located by him."

Further on the Act declares "that it is the intent

and purpose of Congress to authorize and empower

the President of the United States and he is hereby

fully authorized and empowered through such offi-
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cers, agents or agencies as he may appoint or employ

to do all necessary acts and things in addition to those

specially authorized in this Act to enable him to ac-

complish the purpose and object of this Act."

The Act it will be seen therefore authorizes the

President to perform duties necessary for the public

welfare and for the exercise of the sovereign attrib-

utes of the Government in many and various direc-

tions. Furthermore it authorizes him to purchase

other railroads to carry out the purpose of the Act,

or in other words, it authorizes the purchase of the

Alaska Northern Railroad as was done in the present

case. It also empowers him in general terms to em-

ploy all officers and agents and agencies in order to

accomplish the purposes of the Act.

The President acting through the Secretary of the

Interior therefore had full power to purchase the

Alaska Northern Railway Company and to make that

company an agency of the Government, as has been

done in this case and as is set forth in the complaint

in intervention. It will be seen therefore that the

Alaska Northern Railway in every way since its pur-

chase by the Government is part and parcel of the

Government of the United States and the property

of the Government of the United States and the

United States in its ownership and control and main-

tenance of said railroad is acting in its sovereign ca-

pacity. It may be emj)hasized here that this is not a
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case in wliicli the United States can be regarded

merely in the light of a stockholder in a corporation.

I± is one in which the entire "Control, possession,

O'v^Tiership and management" of the corporation and

its 23ropertY as ^Yell as of its stocks and bonds is

lodged in the United States, in which the Alaska

Northern Railway Company- is bnt an agency of the

United States. There is therefore no foundation or

ground for the chief argument and complaint of the

plaintiff that the United States has embarked in a

private commercial undertaking and has theiieb}^ shed

and discarded its sovereign character.

AYHEN IS THE UNITED STATES ACTING IN

ITS SOVEREIGN CAPACITY?

But pursuing this subject further the inquiry may

be made as to when and in what circiunstances the

United States is acting in a sovereign capacity. A
review of a number of decisions of the Supreme

Court of the United States will shed some light on

this subject. In Van BrocUin v. State of Tennessee,

117 U. S. 151, on page 158, it was said :

'

' The United

States do not and cannot hold property as a monarch

may for private or personal purposes. All the prop-

erties and revenues of the United States must be

held and applied as all taxes, duties, imposts and ex-

cise must be laid and collected Ho pay the debts and

provide for the common defense and general welfare

of the United States' and commenting on that case
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in United States v. Insley, 130 U. S. 265, the court

said: 'In the present case the United States holds

the title to the property in question as it holds all

other property, for public and not for private pur-

poses.'
"

It may be here interjected that the United States

in its purchase of the Alaska Northern Railway Com-

pany is holding such property for public purposes

and not for private purposes and such property has,

as was held in these two cases cited, all the incidents

and immunities of sovereignty.

In Stanley v. Scliwalhy, 147 U. S. 508, it is held

that there is no distinction between suits against the

Government directly and in suits against its property

and it is immaterial whether the legal proceedings in

any such cases would be in law or in equity, and that

in all such cases, the suits or actions would be against

the United States in its sovereign capacity. And in

United States v. American Bell Telephone Company,

167 U. S. 224, in discussing the nature of suits by the

Government and their relation to its sovereign ca-

pacity it is said that suits may be maintained by the

Government ''when it has a proprietary or pecuniary

inteiest in the result, but also when it is necessary in

order to discharge its obligations to the public * * *.

In the former case it has all the privileges and rights

of a sovereign." In other words where the United

States has any proprietary or pecuniary interest in
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the result or when it is necessaiiy in order to dis-

charge its obligations to the public it has all the privi-

leges of a sovereign whether in actions to assert its

rights or in actions in defense of its rights, and in

this case having both a proprietary and pecuniary

interest in the result of the litigation and having a

duty to discharge in regard to the public in defense of

property purchased foa" the public use and which it

was authorized to purchase by an Act of Congress,

the United States is surrounded with all the privi-

leges and immunities of a sovereign and no plea

that it has dropped its sovereign functions will be en-

tertained by any court.

ILLUSTRATIONS OF WHEN GOVERNMENT
IS EXERCISING SOVEREIGN FUNCTIONS.

Furthermore we will cite some cases in which it

would appear that the State governments were carrj^-

ing on private enterprises, but in which it was held

that the suits could not be maintained against the ob-

jection of the State. In

Murray v. Wilson Distilling Co., 213 U. S. 151,

in which an injunction was sought to restrain a State

Commissioner appointed for the purpose of winding

up the business of the State liquor dispensary of

South Carolina, the State interposed and the court

held that the action could not be maintained as .the

State was the real party to the controversy. That

case cites the case of
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Christian v. Atlantic & N. C. By., 133 U. S.

233, as follows:

In tlie subsequent case of Christian v. Atlantic

d' N. C. Bailroad, 133 U. S. 233, by bill in equity,

filed in a court of the United States, it was at-

tempted to reach dividends on the stock of the

defendant railroad compan}^, and apply such

dividends to the pajanent of the bonds issued by
the State of North Carolina, and for the sale of

stock owned and held by the State. It was con-

tended for the complainants that the proceeding-

was in rem against the stock to enforce a right

in and to it resulting from an alleged contract

by which the stock was pledged for the benefit of

the complainants, although the stock was not

actually delivered to the alleged pledgee. It was
held that the mere declaration by the State in a

statute that stock held by it was pledged did not

technically operate to creat a pledge. Upon the

.hypothesis that a mortgage of the stock might
have been effected, it was said (p. 213) :

"The proceedings in a suit against the party

to obtain, by decree of court, the benefit of the

mortgage right. But where the mortgagor in

possession is a sovereign State, no such proceed-

ing can be maintained. The mortgagee's right

against the State may be just as good and valid,

in a moral point of view, as if it were against an
individual. But the the State cannot be brought

into court or sued b}^ a private party without its

consent. It was at first held by this court that,

under the Constitution of the United States, a

State might be sUed in it b}^ a citizen of another

State, or of a foreign State ; but it was declared

by the Eleventh Amendment that the judicial

power of the United States shall not be con-

strued to extend to such suits. New Hampshire
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V. Louisiana, 108 U. S. 76; Louisiana v. Jwnel,
107 U. S. 711; Parsons v. Marye, 114 U. S. 325;

Hagood v. Southern, 117 U. S. 52 ; In re Ayers,

123U. S. 443."

The case of Cunningham v. Macon & Brunswick

Ry. Co., 109 U. S. 446, was one in which the State of

Georgia endorsed the bonds of a railway company,

taking a lien upon the railway as security. The com-

pany failing to pay interest upon the endorsed bonds,

the Governor of the State took the road and put it

into the hands of a receiver, who made a sale of it

to the State. The State then took possession pf it

and took up the endorsed bonds and substituted the

bonds of the State in their place. The holder of an

issue of mortgage bonds issued by the railway com-

pany subsequent to thosQ endorsed by the State but

before the default of interest filed a bill in equity to

foreclose their own mortgage and to set aside said

sale and to be let in as prior in lien and for other re-

lief affecting the property and set forth the facts and

made the Governorr and Treasurer of the State par-

ties. Those officers demurred and the court held that

the facts in the bill showed that the State was so in-

terested in the property that final relief could not be

granted without making it a party and the court was

without jurisdiction. It will be seen that these three

cases against States could not be maintained against

the objection of the State although it would appear

that the various enterprises in which they were en-



49

gaged were not strictly within the sovereign func-

tions of the State. While these decisions involve the

question of the sovereign capacity of a State, as Ave

have heretofore shown the same rule and principle

would apply to the United States, but possibly in a

stricter degree as shown by what was held in the

cases of

United States v. Indey, 130 U. S. 265, and

Van BrocMin v. State of Tennessee, 117 U. S.

151,

in which it was held that all property of the United

States was held for public purposes and not for pri-

vate purposes.

These cases it seems to us clearly show that w^hen

a State or the United States has any pecuniary or

proprietary interest to be protected, innnunity from

suit or action can be claimed and maintained, and

that is true whether the subject of the suit or action

be some specific property or whether it be in the na-

ture of a demand or judgment against the sovereign

power as w^as shown in the case of Reeves v. Smith,

178 U. S. 438.

Plaintiff, however, cites the case of Thull, Admr.,

V. Panama Railway Company, from the Supreme

Court of the Canal Zone, decided May 27, 1913, and

the case of SaJas v. United States, 234 Fed. 841. The

District Court in the present case distinguished said

cases in the following language

:
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The United States was represented in the op-
eration and construction of the Government rail-

way in Alaska by a board known as the Alaska
Engineering Connnission, similar to the Isth-

mian Canal Commission. If the case at bar were
one brought against the Alaska Northern Eail-

way Company for an injury done by said rail-

way company while being operated, the situa-

tion would then be similar to that existing in the

two cases last above quoted and it might possiblj"

be that said Alaska Northern Railway Company,
if it had entered into commercial business or

transportation business, might be deemed to

have abandoned its sovereign capacity and be
treated like any other corporation, as said in

SaJas V. United States, supra. Although if the

road were actually being operated by the Alaska
Engineering Commission and some one was in-

jured, it might be that under the rule announced
in the case of Tliull, Admr. v. Panama B. B. Co.,

supra, the action could not be maintained, for

the reason that the United States, or the Alaska
Engineering Connnission, its agent, would be the

lessees of the road and therefore not liable in an
action in tort. But the case at bar is entirely

different. The plaintiff is not claiming, and can-

not claim, that he was ever injured by the United
States, from whom a recovery here is sought to

be had, although it is indirectly. It is not clahned

that the Alaska Northern Railway Company was
being operated and therefore the United States

had entered into commercial and transportation

business, and laid aside its sovereign capacity,

and while so doing had injured plaintiff. The
United States had simply acquired the railway

property for a useful and important public pur-

pose and the plaintiff had full knowledge that in

such transaction of purchase, the United States

expressly disclaimed and refused to purchase the

claim upon which the plaintiff and his brother
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were sued, and they knew this at the time that
case against thcni was tried, and l).y proper ac-

tion, had they sufficient reason to believe that
the action was malicious and without probable
cause, they could have taken some steps to se-

cure themselves from loss and injury. Their
remedy, now, if they have any, would seem to be
against the former officers, agents, trustees, or
representatives of the said Alaska Northern
Railway Company, who undertook to prosecute
such claim concerning the town lots against
them, for their benefit, and not for the benefit

of the United States.

Further argument may also be presented to dis-

tinguish said cases from the present one. As was

said in Cunningham v. Macon & Brunswick R. R.

Co., 109 U. S. 446, on page 451, ''The same principle

of exemption from liability to suit as applied to the

Government of the United States has led to like ef-

forts to enforce rights against the Government in a

similar manner, (referring to some suits in which

agents are parties) . And it must be confessed that,

in regard to both classes of cases, the questions raised

have rarely been free from difficulty, and the judges

of this couirt have not always been able to agree in

regard to them. Nor is it an easy matter to reconcile

all the decisions of the court in this class of cases."

We have -shown heretofore supra in the case of

Murray v. Wilson Distilling Company, the case of

Cunningham v. Macon <f Brunswick R. R. Co., and

Christian v. Atlantic dc N. C. R. Co., that the exemp-
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tion and tlie immunity of the State have been raised

and sustained by the Supreme Court of the United

States when apparently the transactions were com-

mercial transactions. Special reference is made to

the case of Christian v. Atlantic d; N. C. R. Co., 133

U. S. 233, as it will be found on page 234 that the

case of Bank of the United States v. Planters Bank,

9 Wheaton U. S, 904, upon which the decision in

Salas V. United States, 234 Fed. 841, was based, was

cited in the brief of the appellant in the Christian

case, and while the Planters Bank case was not re-

ferred to in the decision it will be seen that it was

before the court and presumably taken into consid-

eration by the court.

We cannot reconcile the doctrine sought to be up-

held here by the plaintiff that the United States di-

vested itself of its sovereign character when it under-

took the construction of the Alaskan railroad and

purchased, in pursuance of the Act of Congress

authorizing said construction, the Alaska Northern

Railway Company, with the declarations made in

such cases as the United States v. Insley, 130 U. S.

265 and Van Brocklin v. State of Tennessee, 117 U.

S. 158, in which it is held that the United States

*' holds all its property for public purposes and not

for private purposes. '

' It has heretofore been shown

that there is unquestioned constitutional authority for

the construction of this road, that it was made for
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military and postal purposes and for the purpose of

selling public laud and other governmental and pub-

lic uses, all purposes under constitutional sanction,

and it is impossible to concieve that the United States

in building such road and in operating such road for

the purposes set forth in the Act is divesting itself

of its sovereign character. The facts irresistibly

demonstrate that on the contrary it is constructing

said road for public purposes and in response to a

great public necessity.

The test to be applied in this case, looking at the

matter squarely and fairly, is, upon whom would the

liability attach if the plaintiff should be allowed to

proceed with his action and should recover a judg-

ment in his action for malicious prosecution. If the

United States would be subject to such liability, then

it would appear incontrovertible that the action

could not be maintained. From a practical stand-

point let us suppose that a judgment should be ob-

tained by the plaintiff against the Alaska Northern

Railway Company and that in pursuance and for the

satisfaction of said judgment an execution would be

issued against the property of the Alaska Northern

Railway Company. But as alleged in the complaint

in intervention, the United States is the bona fide

purchaser of all of the property of the Alaska North-

ern Railway Company and is in full possession of

all of said property through the agents and officers
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of the United States. If, therefore, an execution

would be levied upon such property it would be upon

the property of the United States and when such ex-

ecution would be levied the United States would be

obliged to bring suit against the plaintiff to enjoin

him from the sale of such property or else permit the

property of the United States to be sold. Why should

any such circuitious or tortuous course be pursued?

The question is now squarely raised that the United

States is the real owner and in possession of said

property and the real party defendant herein, and it

seems to us that the question now of the immunity of

the United States should be settled here and in this

case, and that it would be farcical to postpone or

defer the settlement of that question for any further

proceeding.

NO HARDSHIP OR INJUSTICE.

In the contention made by the United States in

this case and its invoking of the rights and exemp-

tions as a sovereign for the protection of its prop-

erty, there is no harshness or hardship or injustice

involved, and there would not be even in a case found-

ed on merit. Cooley on Torts, 122 and 123, says

:

"Even the state or the general government
may be guilty of individual wrongs, for, while
each is a sovereign, it is a corporation, also, and
as such capable of doing wrongful acts. Thot

difficulty here is with the remedy, not with the

right. No sovereign is subject to suits, except
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with its oAvn consent. But either this consent is

given by general law, or some tribunal is estab-

lished with power to hear all just claims. Or if

neither of these is done, the tort remains, and it

is always to be presumed that the legislative

authority will make the proper provision for

redress when its attention is directed to the in-

jury.

And it was said in Christian v. Atlantic (& N. C.

Railroad, 133 U. S. 243, referring to the facts in that

case :

'

' The mortgagee 's right against the State may

be as good and valid in a moral point of view as if it

were against an individual. But the State cannot

be brought into court oir sued by a private party with-

out its consent.
'

' Particularly can no claim of hard-

ship be interposed in this case where the plaintiff

admits the allegations of the complaint in interven-

tion to the effect that the United States had no right,

title or interest in the former litigation out of which

the plaintiff's alleged claim for damages arose and

that 'Said claim was expressly excluded by the United

States from the purchase made from the former

owners of the Alaska Northern Railway Company,

and said former litigation was prosecuted entirely

for the former owners of said Company. On the

contrary the claim of injustice in this case is all on

the side of the United States. It is an injustice to be

subjected now to a litigation for which it is not re-

sponsible and it would be most inequitable and un-

just if the plaintiff should succeed in further putting
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the United States to the expense and trouble of pre-

venting the attachment of an execution to its prop-

erty if the plaintiff would obtain a judgment against

the Alaska Northern Railway Company, when the

United States had no interest in or connection with

the former litigation. If the plaintiff has any ground

for his complaint let him pursue his remedy '

' against

the former officers, agents, trustees or representa-

tives of the Alaska Northern Railway Company, who

undertook to prosecute such claim concerning the

town lots against them, for their benefit and not for

the benefit of the United States," as was properly

and pertinently indicated by the District Court in

its decision.

CONCLUSION.

We have shown therefore by this complaint in in-

tei^ention that the United States is the real party in

interest as the o\\mer and in possession of the Alaska

Northern Railway Company, that said ownership

and possession was obtained under the sanction of a

law and the Constitution of the United States; that

full value was paid by the United States for the

same ; that the United States never had any interest

in the former litigation out of which the present ac-

tion of the plaintiff for alleged damages arose ; that

in fact there is an express exclusion in the purchase

by the United States of the property in regard to

which said former litigation was had; and that under
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the cirmumstances the United States is not in a legal

or moral sense liable for the alleged damages sought

to be attached to the property of the United States,

and that in such case in such circumstances the

United States has the right and duty to intervene and

claim its exemption and immunity in its sovereign

character and capacity from the action of the plain-

tiff herein.

We therefore present the case with full confidence

that the decision and judgment of the District Court

will be sustained to the effect that there was no juris-

diction to entertain this case against the United

States brought though it is in an indirect manner.

Respectfully submitted,

WILLIAM A. MUNLY,
United States Attorney.




